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VR ZKHUH WKH VFRSH RI WKH HDUOLHU VWDWXWH LV EURDG EXW WKH

VXEVHTXHQW VWDWXWHV PRUH VSHFLILFDOO\ DGGUHVV WKH WRSLF DW KDQG�

$V ZH UHFRJQL]HG UHFHQWO\ LQ8QLWHG 6WDWHV Y� (VWDWH RI 5RPDQL�
³D VSHFLILF SROLF\ HPERGLHG LQ D ODWHU IHGHUDO VWDWXWH VKRXOG

FRQWURO RXU FRQVWUXFWLRQ RI WKH >HDUOLHU@ VWDWXWH� HYHQ WKRXJK LW

KDV QRW EHHQ H[SUHVVO\ DPHQGHG�´

)RRG 	 'UXJ $GPLQ� Y� %URZQ 	:LOOLDPVRQ 7REDFFR &RUS�� ��� 6� &W�
����� ���� ������ �LQWHUQDO FLWDWLRQ RPLWWHG��
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7KH +RQRUDEOH /DZUHQFH 3� =DWNRII� &KLHI 8QLWHG 6WDWHV 'LVWULFW
-XGJH IRU WKH (DVWHUQ 'LVWULFW RI 0LFKLJDQ� VLWWLQJ E\ GHVLJQDWLRQ�
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7R WKH H[WHQW WKDW WKHPDMRULW\ VXJJHVWV WKDW WKH GLFWDWHV RI WKH )$$�

ZKLFK ZDV HQDFWHG LQ ���� DQG ZDV PHDQW WR SXW DUELWUDWLRQ DJUHHPHQWV
JHQHUDOO\ RQ WKH VDPH IRRWLQJ DV RWKHU FRQWUDFWV� VHH� H�J�� $PHULFDQ

$LUOLQHV� ,QF� Y� /RXLVYLOOH 	 -HIIHUVRQ &RXQW\ $LU %G�� ��� )��G ���� ���
��WK &LU� ������ WUXPSV ODQJXDJH LQ WKH &5$� ZKLFK ZDV HQDFWHG LQ ����
DQG VSHFLILFDOO\ DGGUHVVHG DJUHHPHQWV WR DUELWUDWH FLYLO ULJKWV FODLPV� ,

GLVDJUHH�

7KH ³FODVVLF MXGLFLDO WDVN RI UHFRQFLOLQJ PDQ\ ODZV HQDFWHG RYHU

WLPH� DQG JHWWLQJ WKHP WR µPDNH VHQVH¶ LQ FRPELQDWLRQ�

QHFHVVDULO\ DVVXPHV WKDW WKH LPSOLFDWLRQV RI D VWDWXWH PD\ EH

DOWHUHG E\ WKH LPSOLFDWLRQV RI D ODWHU VWDWXWH�´ 7KLV LV SDUWLFXODUO\
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8QGHU WKH )$$� ZH DUH WR ³DSSO\ RUGLQDU\ VWDWH�ODZ SULQFLSOHV WKDW

JRYHUQ WKH IRUPDWLRQ RI FRQWUDFWV�´ )LUVW 2SWLRQV RI &KLFDJR� ,QF� Y�
.DSODQ� ��� 8�6� ���� ��� ������� 6WDWH ODZ UHVROYHV TXHVWLRQV
³FRQFHUQLQJ WKH YDOLGLW\� UHYRFDELOLW\� RU HQIRUFHDELOLW\ RI FRQWUDFWV
JHQHUDOO\´ 3HUU\ Y� 7KRPDV� ��� 8�6� ���� ��� Q�� ������� DQG ZRUNV
WRJHWKHUZLWK WKH ³ERG\ RI IHGHUDO VXEVWDQWLYH ODZ RI DUELWUDELOLW\´ FUHDWHG
E\ WKH )$$� 0RVHV +� &RQH0HP¶O +RVS� Y� 0HUFXU\ &RQVWU� &RUS�� ���
8�6� �� �� ������� &DVHV XQGHU WKH )$$ GR QRW FOHDUO\ UHTXLUH XV WR
HPSOR\ WKH FRQWUDFW ODZ SULQFLSOHV RI WKH VWDWH LQ ZKLFK WKH FRQWUDFW RU
FODLP DURVH ± LQ +DVNLQV¶V FDVH� 2KLR ± EXW LI , ZHUH WR XQGHUWDNH D

FRQWUDFW DQDO\VLV LQ WKLV FDVH� , ZRXOG DOVR XVH 2KLR VWDWH ODZ� 6HH� H�J��
)LUVW 2SWLRQV� ��� 8�6� DW ��� �DSSO\LQJ WKH ODZ RI WKH VWDWH� ,OOLQRLV� LQ

ZKLFK WKH FDVH DURVH��
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6XEVHTXHQW WR +DVNLQV ILOLQJ VXLW LQ WKLV FDVH� WKH 1$6' DPHQGHG

LWV UXOHV� $V RI -DQXDU\ �� ����� �VWDWXWRU\ HPSOR\PHQW�UHODWHG
GLVFULPLQDWLRQ FODLPV DUH DUELWUDEOH LI WKH SDUWLHV DJUHH WR DUELWUDWLRQ DIWHU
WKH GLVSXWH KDV EHHQ UDLVHG� EXW� DEVHQW VXFK DJUHHPHQW� DUELWUDWLRQ LV QRW
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FRPSXOVRU\�� .RYHOHVNLH Y� 6%& &DSLWDO 0DUNHWV� ,QF�� ��� )��G ����
��� Q�� ��WK &LU� ������ FHUW� GHQLHG� ��� 6� &W� �� ������ �FLWLQJ 6(&
5HO� 1R� ��������� �� )HG� 5HJ� ������� +RZHYHU� EHFDXVH +DVNLQV¶
FRPSODLQW ZDV ILOHG SULRU WR -DQXDU\ �� ����� WKLV DPHQGPHQW LV QRW
DSSOLFDEOH WR KLV FDVH� 6HH LG�� +DUW Y� &DQDGLDQ ,PSHULDO %DQN RI

&RPPHUFH� &,%&� ,QF�� �� )� 6XSS� �G ���� ��� �6�'�1�<� ������
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%HIRUH WKH GLVWULFW FRXUW DQG RQ DSSHDO� +DVNLQV DUJXHV WKDW

FRPSHOOLQJ DUELWUDWLRQ �ZRXOG LQWHUIHUH ZLWK DQG IRVWHU WHQVLRQV�ZLWK KLV

FROOHFWLYH EDUJDLQLQJ ULJKWV� +RZHYHU� WKH 8�� )RUP VLJQHG E\ +DVNLQV

LV QRW DQ DJUHHPHQW EHWZHHQ KLP DQG 3UXGHQWLDO� ,QVWHDG� LW LV D FRQWUDFW

ZLWK WKH VHFXULWLHV H[FKDQJHV� 6HH *LOPHU Y� ,QWHUVWDWH�-RKQVRQ /DQH
&RUS�� ���8�6� ��� �� Q�� ������� ,Q GHQ\LQJ +DVNLQV¶ FODLP� WKH GLVWULFW
FRXUW UHOLHG XSRQ2
'RQQHOO Y� )LUVW ,QYHVWRUV &RUS�� ��� )� 6XSS� �����
���� �6�'�1�<� ������ ZKLFK KHOG WKDW �>W@KH 8�� � � � LV QRW D FRQWUDFW
ZLWK >WKH HPSOR\HU@ EXW UDWKHU DQ DSSOLFDWLRQ WR TXDOLI\ ZLWK YDULRXV
VHFXULW\ H[FKDQJHV� 7KH 8�� LV D VHSDUDWH FRQWUDFW� DQG DV ORQJ DV WKLV
FRQWUDFW LV HIIHFWLYH� WKH WHUPV RI WKH DJUHHPHQW PXVW EH IROORZHG�
UHJDUGOHVV RI WKH IDWH RI D VHSDUDWH� WKRXJK UHODWHG� DJUHHPHQW�� 7KH FRXUW
DJUHHV ZLWK WKH ILQGLQJV RI WKH GLVWULFW FRXUW RQ WKLV LVVXH DQG FRQFOXGHV
WKDW WKH 8�� )RUP VLJQHG E\+DVNLQV LV DQ DJUHHPHQW EHWZHHQ KLP DQG WKH
1$6' DQG WKHUHIRUH UHPDLQV LQ HIIHFW HYHQ WKRXJK +DVNLQV KDV HQWHUHG
LQWR D VHSDUDWH FROOHFWLYH EDUJDLQLQJ DJUHHPHQW�
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